Ha npasax pyxonucu

KOKOBA IMAHA ACJIAHOBHA

COJIEP)KAHUE CEMENHBIX [TPABOOTHOILIIEHUI

CneunansHocts 12.00.03 — ['paxkganckoe mpaBo; NPeAITPUHUMATEIBCKOE MPABO;

ceMeHHOoe IIpaBoO; MCKAYHAPOJHOC YaCTHOC IIPpaBO

ABTopedeparT nuccepTaluy Ha COUCKaHUE YYEHOU CTENeHH

KaHINJaTa FOPUINYECKUX HAYK

Mocksa — 2017



PabGora BeimonmHeHa Ha Kadempe rpaxkaaHckoro mpasa DexepanrbHOrO
rocyJapcTBeHHOE OI0/IKETHOE 00pa30BaTENbHOE YUPEKACHHE BBICIIETO 00pa30BaHUS
«Poccuicknil TOCy1apCTBEHHBIM YHUBEPCUTET MIPABOCY AU

HayuHsbli1 pykoBOIUTEB: Kyaakos Baaguvup BukropoBuy
JTOKTOp IOPUINYECKUX HAYK, Tpodeccop

OdurmanbHbIe ONMTOHEHTHI: Nabuna Ouabra IOpbeBHa
JOKTOP IOPUINYECKHUX HayK, podeccop,
3aBeayromas Kapeapord IpakJaHCKOIro
npasa @OI'BOY BO  «TBepckoi
rocy1apCcTBEHHbI YHUBEPCUTET»

Kocenko Enena BaaauciaaBoBHa
KaHJWJIaT IOPUIMYECKUX HayK, JOIICHT,
JOIEHT  Kadeapbl TrpaXKJaHCKOTO H
CEMENHOr0 nmpaea  ®I'BOY  BO
«CaparoBckas rocyJapcTBeHHasi
OPUIHYECKAsE AKAJTEeMUD)

Benymas opranunzanus: denepanbHOE roCyapCTBEHHOE
O10IPKETHOE 00pa3zoBaTeIbHOE
VUPEKJICHUE  BBICHIETO  00pa3oBaHUS
«YJIbSTHOBCKM U rocy1apCcTBeHHbIN

neJarornyecKkuii yHMBepcUTeT HMEHHU
N.H. YabaHoBa»

3ammra COCTOUTCA « _ » 201 roma B 4acoB Ha
3acenanun aucceptamuonHoro cosera J[  170.003.02, co3manHoro Ha 06ase
®denepalibHOTO TOCYIapPCTBEHHOIO OOJKETHOIO 00pa30BATEIBHOIO YUPEKACHUS
BhICIIET0 00pa3oBanus «Poccuiickuii rocyapCTBEHHBIM YHUBEPCUTET MPABOCYAUS,
no aapecy: 117418, r. Mocksa, yin. HoBouepeMmymkusackas, 1. 69, aya. 910.

C nuccepranmeil MOXHO O3HAaKOMHUThCS B OHMOJIMOTEKE U Ha  caidte
@denepanbHOTO TOCYJApPCTBEHHOTO OIOKETHOTO 00pa30BaTENbHOIO YUPEKIACHUS
BbICIIETr0 0Opa3oBaHus «Poccuiickuii rocyapcTBEHHBIM YHUBEPCUTET PABOCYAUS.

Huccepranmsi u  aBTopedeparT pas3MemieHbl Ha OQUIUAIBHOM  cailTe
®denepanbHOTO TOCYJAPCTBEHHOTO OIOKETHOrO 00pa30BaTEIbHOTO YUPEKICHUS
BbICIIEr0 00pa3oBaHusl «PoccUiCKHIl TOCyTapCTBEHHBI YHUBEPCUTET MPABOCYAMS
no azapecy http:// www.rgup.ru/

ABTOpedepart pa3ocnaH «__ » 2017 r.

VYueHslil ceKpeTapb
JIUCCEPTALMOHHOTO COBETA C.II. JIomTeB



|. OBIIIAA XAPAKTEPUCTUKA PABOTBI

AKTYaJIbHOCTh TeMbl HccaeaoBaHusi. OTHOIIEHUS, CBS3aHHBIE C OpakoM,
CEMbEH, POXKICHUEM U BOCIUTAHUEM JIETEU, COCTABIAIOLIME MPEAMET CEMEUHO-
MPAaBOBOI0 PETYJIMPOBAHUS, UMEIOT BAXKHOE colMalibHOEe 3HaudeHwe. B Konnenumun
aemorpaduueckoit monmutuku Poccuiickoit @eaepanuu Ha nepuon mo 2025 romal B
KauecTBE OJHOM M3 OCHOBHBIX 3aja4 JeMorpaduueckoil moJuTHKH Poccuiickoit
@enepanun Ha nepuox no 2025 roma Ha3BaHO YKPEIUIEHWE HWHCTUTYTa CEMBH,
BO3POXKIECHUE M COXPAaHCHUE JAyXOBHO-HPABCTBEHHBIX TPAIUIMA CEMEHMHBIX
OTHOIIICHUI. BEINONHEHNE TOCTaBICHHBIX 3a/lady 3aTPYJHUTEIBHO 0€3 CHCTEMBI
MPABOBBIX CPEJICTB, YETKO OMNPEICIISIOMNX COAECPKAHUE TE€X WIIM WHBIX CEMEWHBIX
MIPABOOTHOIIEHUIN u o0ecreYnBarOIINX ¢ PeKTUBHYIO peau3anuto
COOTBETCTBYIOIIMX MpaB U 00si3aHHOCTEH. OT MPaBUILHOCTH BBIOOpPA U MPUMEHEHUS
3aKOHOJIATEIbHBIX W JIOTOBOPHBIX KOHCTPYKIIMKA 3aBUCHUT HE TOJBKO JOJDKHBIN
YPOBEHb IIPAaBOBOM 3aIUTHl MPAB YYACTHUKOB CEMEWHBIX INPABOOTHOLICHHWW, HO U
coluanabHasi 00CTaHOBKa B cTpaHe B 1eIoM. COOTBETCTBEHHO aKTyaJIbHBIM SIBJISIETCS
BBISIBIICHUE 3aKOHOMEPHOCTEW MIPABOBOI'O PETYJIMPOBAHUS CEMEUHBIX OTHOILICHUM.

Hecmotpst Ha pgoctaTtouHo OoOJblIOE BHUMAaHHE K MpoOjeMaM MPaBOBOTO
pPEryJIMPOBAaHUS PA3HBIX BUJIOB CEMEMHBIX OTHOIIEHUN, B HAYKE CEMEMHOIO IIpaBa J10
CHUX MOpP HET €JWHCTBA MHEHHWH IO OMPEIECIICHUIO MPAaBOBOM CYIIHOCTH CEMbU KaK
LIEHTPAJILHOTO O0BEeIMHEHUs CYOBEKTOB CEMEWHBIX OTHOIIEHUH. Mexay Tem, OT
pelieHuss JaHHOM MpoOJIEeMBbl 3aBUCUT M ONPEACICHHE Kpyra OTHOIICHUH,
pPETYIMPYEMBIX HOPMaMu CEMEHWHOrO MpaBa, U, COOTBETCTBEHHO, YCTAHOBJICHUSA HX
coaepxkanus. I[lo moBoxy Opaka, COBMECTHOM CEMEWHOM JKU3HMU, POXKIACHUS HU
BOCITUTAHUS JCTEH, COJEpP)KaHHSA HYKJIAIOIIUXCS WICHOB CEeMbHU (OBIBIINX UJICHOB
CEMbHM) BO3ZHHMKAIOT OTHOIICHUS, PEryJUpyeMble HOpPMaMU KaK 4YacTHOTO, TaK U
myonuyHOrO  TpaBa. TakWe TPABOOTHONIICHWS] MOTYT  MpEANojaratb  Kak
KOOPJWHAIIMIO COBMECTHOM JIEUCTBUI B MHTEPECAX BCEU CEMbH, TAK U BO3ZHUKATH I10

NOBOJlY YAOBJIETBOPEHUS MHAMBUAYAIbHBIX MOTPEOHOCTEH €€ YJIeHOB, YTO TpeOyeT
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yudera OaiaHca pa3HBIX MOJXOJ0B MPABOBOM perjaMeHTaluu MpaB U 00A3aHHOCTEM,
COCTABJISIIOLIIMX COAEP)KaHWE TEX WIM HWHBIX CEMEUHBIX IPaBOOTHOIICHHIA.
CrnenoBaTeNbHO, TPEACTABIACTCS aKTyaJllbHbIM OOOCHOBAaHHME TEOPETHUYECKHUX
MOJIO)KEHUH O TPaBOBOM CYIIHOCTH CEMbH Kak 0CO0OOro CEeMEHHO-TPaBOBOTO
coo01IecTBa, 0COOEHHOCTAX COIEPKAHUSI TPABOOTHOIICHUH, BOSHUKAIOIINX B CBSI3U C
€€ CyIIECTBOBAHUEM.

B Hacrosimee Bpemsi B Poccun mpojomkaroTCsl cephe3Hble mpeoOpa3oBaHUs B
COILIMAJIbHOM, IKOHOMHYECKOM, MOMUTHYECKOU cepe, KoTopbie ObLIM HavyaThl B 90-¢
rogsl XX Beka. He wuckiroueHueM SBIIETCA CEMEWHOE 3aKOHOAATEIBCTBO.
[Tpoucxonut npouecc GopMUPOBAHUS HOBBIX MPABOBBIX UMHCTUTYTOB, UTO MPUBOJIUT
K YCJIOXXHEHHUIO CHUCTEMBbI ceMeHHOoro rmnpaBa. HeoO0XoauM KOMIUIEKCHBIA aHalu3
CYILLECTBYIOIIMX MPOTUBOPEUH U MPOOETOB MPABOBOTO PEryJIUPOBAHUS CEMEHHBIX
OTHOIIEHUHM,  BbIPAOOTKA  MPEIJIOKEHUH 1O  BO3MOXKHOMY  H3MEHEHUIO
3aKOHOJATENbCTBA C LEJBI0 €ro ONTHMH3anuu. Hanuuue Takux NpOTUBOpEYUH M
MpoOEJIOB 3a4acTyl0 MPUBOJUT K HAPYUIEHUIO MPABOBBIX HMHTEPECOB YYACTHUKOB
CEMEWHBIX OTHOIICHWH, YTO OTPAKAETCS B YACTHOCTU B 3HAYUTEIBHOM YHCIIE
CyleOHBIX CHOpPOB, Korjaa cyneOHas TMpakTUKa, K COXAaJEHUIO, HE Bcernaa
eanHooOpa3Ha. OCOOEHHOCTHIO TMPABOBOTO PETYIHPOBAHUS CEMEWHBIX OTHOIICHUN
SBJISIETCA BBICOKASI POJIb CIIEHMAIBHBIX MPUHIUIIOB CEMEUHOTO MPaBa, AOMMYCKAOIINX
IPU UX NPUMEHEHUM 3HAYNUTEIIBHOW CYIEWCKOM AUCKpennu. B mocnegHee Bpewmst
YCUJIMBAETCSl 3HAYEHUE JIOTOBOPHOTO PEryJUPOBAHMS CEMENHBIX OTHOIIECHUH,
MpUYeM KaK HWMYIIECTBEHHBIX, TaK M HEUMYIIEeCTBEHHbIX. (COOTBETCTBEHHO
TpeOyeTcsi BbIPAaOOTKA TEOPETHUECKUX IMOJIOKEHUH O 3HAYEHUM MPUHIIUIIOB
CEMEMHOr0 IpaBa, CEMEMHOIO 3aKOHOJATENbCTBA, a TaKXKE CEMEUHO-IIPaBOBBIX
JIOTOBOPOB B OMPECICHUHN COACPKAHUS CEMEMHBIX TIPaB U 00S3aHHOCTEH.

Takum  00pa3oMm, aKTyabHOCTh TEMBI  HCCIENOBaHUA  OOYyCIIOBICHA
HEO0OXOIUMOCThIO CUCTEMHOTO aHaJIM3a CEMEHHOTO MPAaBOOTHOIIEHUS KaK MPaBOBOIO
SBJICHUS, B TOM YHCJI€ BXOJSIIUX B €r0 COJEPKAHHE PEryJUPYEMbIX CEMEHHBIM
mpaBoM  mpaB ©  OOS3aHHOCTEH,  BBIABICHHE WX  B3aUMOCBS3U W

B3aI/IMOO6y0J'IOBJ'ICHHOCTI/I, a TaK)KE€ BO3MOXKHBIX HpO6GJ’IOB B IIpaBc.



Crenenr Hay4HOUl pa3pabdoraHHocTH TeMmbl. VcciaenoBanue mpoOiaem
COJICpKaHUSI OTACJIBHBIX BUJOB CEMEHHBIX MPABOOTHOIICHHI MPOBOAWIOCH BO BCE
NEpUOJbl Pa3BUTUS OTEYECTBEHHOM topuandeckoil Hayku. CemeilHble MpaBa H
00SI3aHHOCTH TPAAUIIMOHHO HCCIEIYIOTCS B TEOPUU CEMEWHOro IMpaBa, HayWMHas C
JIOPEBOJIIOLMOHHOTO Tepuoaa. Bo MHOrMX Kypcax CeMEHHOro IpaBa pa3IMYHbIX
UCTOPUYECKUX TMEPUOJIOB HAIUIM CBOE OTPAKEHHUE BOIPOCHI PEryJIUPOBAHUS IPaB U
00sI3aHHOCTEM TeX WM HHBIX CYOBEKTOB cemelHoro mpasa. Cpenu aBTOPOB,
yIENUBIIMX BHUMAaHHE HCCIEIOBAHUIO JAHHBIX BOIPOCOB, MOXHO Ha3BaTh: M.B.
AnTokonbckyto, FO.®. becmanmora, S.P. BeGepca, E.M. Bopoxeitkuna, H.M.
EpmoBy, A.A. 3aroposckoro, O.1O. Uneuny, E.B. Kocenko, O.FO. Kocory, H.M.
KoctpoBy, 1.M. Ky3uenoBy, A.H. Jlepymikuna, JI.b. MakcumoBuu, JI.FO. Muxeeny,
A.M. HeuaeBy, A.N. Ileprament, JI.M. IlyenumnueBy, 3.B. Pomosckyr, B.A.
Psacenuesa, I''M. Ceepanosa, H.H. Tapycuny, JI.A. Tumenko, C.}O. Hamkosy, E.A.
Yedpanosy, B.II. [ITaxmaroBa u ap.

HemnocpencrBeHHo 0011€il TEOpUM CEMEWHBIX MPABOOTHOIIEHUN TMOCBSIICHA
noktopckas gucceptanus E.M. BopoxelikuHa (AkTyanbHble MNpOOJIEMBI TEOPHUH
ceMeiHbpix mnpaBoBbix oTHomeHuit B CCCP, MockBa, 1973). Teoperudeckue
MOJIOKEHUSI O YaCTHBIX M MYOJIMYHBIX MHTEPECax B CEMEHMHOM IMPaBOOTHOIICHUHU
caenanbl B noktopckoit muccepramuu O.FO. Unbunot (YactHbie u myOnuYHBIC
uHTEpechl B cemeiiHoM 1mpaBe Poccuiickoit ®enepanuu, Mocksa, 2006). O
COOTHOILIEHHH CEMEMHOTO M Tpa)kKJAaHCKOro IpaBa B IPABOBOM PETYJIUPOBAHUU
CEMEHHBIX OTHOLICHWM THIIET B CBOEW KaHAMAATCKOM naucceprauuu . O.
AnekcanapoB (IIpaBoBoe peryinpoBaHUE CEMEWHBIX OTHOIIEHUW: COOTHOIICHUE
CEMEWHOro M rpakJaHckoro mpasa, Camapa, 2004).

Jlpyrue nuccepTaiu  IMOCBSIIEHBI OCOOCHHOCTSIM COJEPKaHUSI CEMEHWHBIX
MIPABOOTHOIIEHUN MTPUMEHHUTEIBHO K TEM WJIM WHBIM MHCTUTYTaM CEMEWHOIO IpaBa:
3almTe npaB pebeHka u poauTenbckum oTHomieHusM (becnanos FHO.d., A6pamon
B.U., Kymanosckas A.JI., M.H. CaBenbeBa u Jp.); MpEAOCTaBICHUIO COACPKAHUS
(Pabeny A.M., HdaseimoBa O.A., KocoBa O.}0. m ap.); IOrOBOPHBIM CEMEHHO-

npaBoBeiM oTHomIeHUs M (HamkoBa C.}O., MakcumoBuu JI.b., JlackoBenko JI.A. u



Ip.); UMYILECTBEHHBIM ceMeiHbIM NpaBooTHomeHUsIM (JIeBymikun A.H., [TactyxoBa
C.O. u np.); oneke u noneuntenbeTBy (Muxeesa JI.FO.) u ap.

MHorue BBIBOJBI, COJAEpXKALMECS B HA3BAHHBIX JUCCEPTALUSAX, TPEOyrOT
0000mIeHNsT B LENSAX KOMILJIEKCHOTO HCCJIEIOBAaHUS COJCPXKAHUS CEMEMHBIX
IpaBOOTHOIICHUN. HekoTopele nauccepTanuMy HalMCaHbl B HMHBIX COLIMAJIBHO-
HSKOHOMUYECKUX yclIoBUsAX. CKa3aHHOE CBUJIETENIBCTBYET 00 aKTyaJlbHOCTH
BCECTOPOHHEW Hay4YHOW OLEHKH W TEOPETHYECKOro aHaiu3a MpoOJeM CeMEHHO-
IIPAaBOBOT'O PETyJMPOBAHUSA IPUMEHUTEIBHO K TEME UCCIIEI0OBaHMS.

Heabo guccepTanMoOHHON PadOThI SBIACTCS OOOCHOBAHHE TEOPETUUECKUX
MOJIOKEHUN O CEMEWHBIX INpaBaX M CEMEHHBIX OO0S3aHHOCTAX KakK COJEpKaHHH
CEMEHHOT0  IPAaBOOTHOLUEHWS,  BBIABICHHE  3aKOHOMEPHOCTEH  IPaBOBOIO
PEryJINpOBAHMS CEMEWHBIX OTHOLICHHM, a TAKXKE CYIIECTBYIOIIMX MPOTUBOPEUNN U
npoOenoB, BbIpa0OTKa  MPEAJIOKEHUH 1O BO3MOKHOMY  HM3MEHEHMIO
3aKOHOJATEIBCTBA C LEJIBIO €r0 ONTHUMHU3ALNH.

JUtst TOCTH>KEHUS IOCTABJIEHHOM e ObUIA ONPEIETIEHBI CAEAYIOIINE 3aIa4M:

- YCTaHOBUTh COJIEpKaHUE KaTeropuiu coziepKaHue CEMEWHOI0
MPaBOOTHOUIEHUS, CEMEWHO-NIpaBoBasi IOpUAMYECKas OOA3aHHOCTb, CEMEUHO-
PaBOBOE CYObEKTHUBHOE MPABO.

- BBIIBUTb OCHOBHBIE IIOAXOABI K IIOHATHUIO M COCTaBy CEMEWHOro
MPaBOOTHOUIEHUS, IPOBECTU KJIACCU(PUKALIMIO CEMENHBIX TPABOOTHOIICHMUIA;

- ONPEIETUTh MECTO COAEPKAHNS CEMEMHOIO MMPABOOTHOLIEHUS B €0 COCTABE;

- BBISIBUTh 3HAUYEHHE NPHUHIMIIOB CEMEWHOr0 TMpaBa B PEryJIMpOBAHHUU
CEMENHBIX OTHOIICHUM,

- YCTaHOBUTh O0COOEHHOCTH coJiepKaHus pa3IMYHBIX CEMENHBIX
IPaBOOTHOIIEHUH U JJaTh UX OOIILYIO0 XapaKTEPUCTHKY.

O0beKkTOM  JMCCEPTALMOHHOIO  HCCJEIOBAHMS  SBISIOTCS  CEMEHHBIE
0O0IIIeCTBEHHBIE OTHOIIEHHUS.

IIpeamer ucciie0BaHUA BKIIOYAET B €0 HOPMbBI OT€UECTBEHHOT'O CEMEHHOTO
npaBa, MPAaBONPUMEHUTENbHYIO (B TOM 4YHCIE CyAeOHYI0) MPAKTUKY, MOJIOKEHHUS
JOKTPUHBI ~ CEMEHHOro MmpaBa 1O mpobOieMaM  COJIEpkKaHUs ~ CEeMEHHOro

IIPpaBOOTHOIIICHMA.



Mertogosornueckass OCHOBa HccjefoBaHMsA. B pabore ucCnonb30BaHbI
oOmeHay4yHple (aHamM3 MW CHUHTE3, aOCTparupoBaHWE U KOHKpETH3alus) U
YaCTHOHAYYHbIE METO/1bl UCCIIE0BaHUsA (popMasIbHO-IOPUANYECKU,

CPaBHUTEILHO-TIPABOBOM, TEXHUKO-IOPUINYECKHUN ).

Teopernyeckyr0  OCHOBY  MCCJIeIOBAHUS COCTAaBWJIA  TOJIOKEHUS,
chopmynupoBaHHble B paboTax 1O OOIMMM BOMpOcaM CEMEHHOTO TIpaBa,
CIIEHHAJIBHBIX MPABOBBIX HCCIEHOBAHUSAX, MOCBSLIEHHBIM COJICPKAHUIO OTIEIBHBIX
BHUJIOB CEMENHBIX IPABOOTHOUIEHUM, TaKUX OTEYECTBEHHBIX YYEHbIX Kak: A.N.
[Teprament, M.B. AnTokonnckas, FO.®. becnianos, S.P. Be6epc, E.M. BopoxeiikuH,
H.M. Epmosa, O.FO. Unbuna, E.B. Kocenko, O.FO. Kocosa, H.M. Koctpora, 11.M.
Ky3nenosa, A.H. Jlesymkun, JI.Lb. Makcumonunu, JL.IO. MuxeeBa, A.M. Heuaesna,
JIM. IluenumuuesBa, 3.B. Pomosckas, B.A. Psacenues, [I'M. Csepanos, H.H.
Tapycuna, JI.A. Tumenko, C.}O. Hamkona, E.A. YUedpanona, B.II. [llaxmaTos, I".®.
[lepuieneBuy u np. Kpome Toro, B Teopuu mpaBa oOIIHUE MOJOXKEHUS O MpaBax U
ob0s3anHOCTsX uccienoBamuck H.B. Butpykom, B.IL.I'pubanoseiM, B.B. EpiioBsim,
O.C.Modpde, B.H. Kopueeim, A.B.Mampko, H.M.Mary3zoBeiM, B.M. ChIpbIX,
M. .ITapropoackum, b.C. 363eeBbIM U Ap.

IMIUPUYECKY0 0a3y HCCJIeI0BAaHUA COCTaBWIM PE3yJbTaThl HU3YUYEHUS
MEXIYyHAPOAHbIX A0roBopoB (11) M HOpMATUBHBIX MPaBOBBIX aKTOB Poccuiickoii
®enepanuu, CCCP, B ToM uncie yTpatuBmux cuiy (34); aktoB KOHCTUTYLIHOHHOTO
Cyna PO (2); akta ECIIY (1), unbix cyneOubix aktoB (5 [loctanosnenus Ilnenyma
BepxoBuoro Cyna P®, 1 Ilocranosnenue Ilpesmauyma BepxoBuoro Cypa P®, 5
0030poB cyneoOHoi npaktuku BepxoBHoro Cyna P®, 2 omnpenenenust BepxoBHoro
Cyna PO, 21 axt cynoB cyObekToB PD).

Hayynasi HOBH3Ha /JUCCEPTAIIMH COCTOUT B OOOCHOBAHMHU TEOPETHUECKHUX
MOJIOKEHU O CEeMEWHBIX TpaBaX U CEMEWHBIX OOS3aHHOCTSAX KaK COJEpKaHHUH

CEMEWHOTO MPABOOTHOIIIECHUS.



B nuccepranmy yCTaHOBIEHO COJEp)KaHUE KaTEropHil «ceMelHO-TpaBoOBas
IopuaudecKas O0O0S3aHHOCTBY, «CEMEHOE CyOBEKTHBHOE TMPaBO»; MPEII0KEHO
NOHUMAaHUU CEMbU KaK YaCTHOIPABOBOTO COOOIECTBA, MPOBEACHA KiIACCHU(pUKALIMS
CEMEIMHBIX MPaBOOTHOILICHHH; OMPEEICHO MECTO COIEPKAHUS B COCTABE CEMEMHOTO
PABOOTHOIICHHS; YCTAaHOBJIEHO MECTO U 3HAaY€HUE CIHEHUAIbHBIX MPUHIUIIOB
CEMEHHOTo IMpaBa B CEMEWHOM IIpaBe; YCTAHOBJIEHBI OCOOCHHOCTU COJEPKaHUS
Pa3IMYHBIX CEMENHBIX TPABOOTHOIICHUH.

BbIBOABI M NIpeIJIOKEHUsI, BBIHOCHMbIE HA 3alIUTY:

1. OOmue ceMelHbIE NPAaBOBBIE HHTEPECH M HHIWBHUIYaJIbHbIE CEMEWHBIE
MPaBOBBIC MHTEPECHI WICHOB ceMbH TU((PEpEeHIMPOBAHBI B 3aBUCHMOCTH OT IIEJICH
qiIeHOB ceMbu. (COOTBETCTBEHHO CEMEHHBbIE MPABOOTHOIICHHUS JENATCS Ha
MPaBOOTHOIICHHUSI, TPEATIONIATAIONINE YAOBIECTBOPEHHUE!

- 00IIMX MPAaBOBBIX MHTEPECOB WICHOB CEMbU KaK 0COOOr0 CEMEMHO-TIPaBOBOTO
CcOo00111eCTBA,

-  WHAWUBUAYAJTbHBIX TIPABOBBIX HMHTEPECOB UJICHOB CEMBH, HAIpPUMED,
HY>KJJAIOIIHUXCS YWICHOB CEMbH (BOCIIUTAHUE, COJIEPKAHUE U T.I1.).

2. IlyOnuunbple cemeiiHbIE TIPaBOBBIE WHTEPECHl C YYacTHEM OPTaHOB
rocyJapCTBEHHOM BJIACTU U MECTHOT'O CAMOYTIPABIICHUS 110 CBOEH CYIIHOCTH CBSI3aHBI
KaK C YJIOBJICTBOPEHUEM OOIINX U WHINBUIYATbHBIX CEMEIHBIX MTPABOBBIX HHTEPECOB
YJICHOB CEMbH, TaK W IyOJMYHO-TIPABOBBIX HWHTEPECOB, IPEIIOJIATAIOIINX
JOCTIKEHUE 00111ero 0J1ara B 00IIECTBE U TOCYIapCTBE.

3. Cemps ompezielieHa KaK CEMEHHO-TIPAaBOBOE COOOIIECTBO — OOBEIMHCHHBIE
o0ImUMH WHTEpecaMH CYNPYTHW W WHBIC HA3BaHHBIC B 3aKOHE CYOBEKTHI (UJICHBI
CEMbU), — KOTOPOMY CBOWCTBEHHBI CIEAYIOIINE TPUIHAKHU: UMYUECBEHHAS
060cobnennocms (IPaBO COBMECTHOM COOCTBEHHOCTH W OOIIHOCTH 00SI3aTENbCTB
CyNpyroB, B Clydae WX HAMpPaBICHHOCTH Ha HYXIbl CEMbH); HUMEHOBAHHUE, IO
o01ieMy npaBuily, obweil pamunueti (CpeICTBO MHAUBUIyATU3AIMH); COTJIACOBAHUE
BOJIM YWICHOB CEMbH, B TOM YHCIIE, TSl YIIPABICHUS OOIIMM UMYIIIECTBOM, 8 pelieHul
€€ BOIIPOCOB, MPE/IOJIATAIONIET0; He0OX00UMOCHb PETUCTPAIUU Opaka, eClTi OCHOBY

CEMbH COCTABJISIIOT CYIPYTH.



Hanmmume cempu ompepaensier crnenuuky coaepkKaHus MPaBOOTHOIICHHMA, BO-
MEPBBIX, MEXAY €€ WieHaMHu (BHYTPHCEMEIHHBbIC MPaBOOTHOIICHUS), BO-BTOPHIX, C
WHBIMU JIMIIaMU (BHEITHHE TPABOOTHOIICHHUS).

4. JluccepraHTOM OOOCHOBaHO, 4YTO BHYTPUCEMEWHBIE MPABOOTHOIICHUS
o0nagaloT  MpU3HAKaMU  KOPIOPATUBHBIX  IPABOOTHOIICHWM,  MOCKOJIBKY
IpeanojaraloT olume 1eiau, TpeOyrT KOOpAMHAIIMM COBMECTHBIX JEHCTBUN ee
YJICHOB, B TOM YHCJIC YIpaBiCHUS OONMM HWMYIIECTBOM. B 3TOH CBsI3u aBTOp
OPUMEHWI K HUM COOTBETCTBYIOIIHME PEXKUMBI: DEIICHHE BOIPOCOB CEMbH IO
B3aMMHOMY COTJIaCHI0, 00I11ast COOCTBEHHOCTb U JIp.

B pabore BbIpabOTaHO MpPEASIOKEHUE O PACHPOCTPAHEHUHU MPABOBOTO PEKUMA
oOIell COBMECTHOM COOCTBEHHOCTH KpOME CYNPYrOoB Ha HECOBEPIICHHOJETHUX
JIETEH, SIBISIONTNX YJICHAMU CEMBH.

5. ®eHOMEH COBMAJECHUSI POAMTENLCKUX TpaB U obOsi3aHHOCTEH (cT. 63, 64 CK
P®) npennoxkeHo OOBIACHATH Uepe3 MOHATUE «KoMnemenyus pooumeneiiy. llonstue
CKOMTIETSHITUS POUTENICH», KOTOPOH OHU HAJEICHBI B IIESX BOCITUTAHUS M 3alTUTHI
neTeil, O0OyCIOBIIEHO HAJMYUEM BJIACTHBIX OTHOIIEHUW MEXIY pPOIUTEISIMUA MU
HECOBEPILICHHOJIETHUMU JAEThbMH, BEIpa0OTAHO Ha OCHOBE aHaJIM3a MPaBOBOTO CTaTyca
ponuTeneil M HECOBEPIICHHOJICTHUX JICTEH, XapaKTEPHU3YIOUIErocs HaIu4dheM
B3aMMOCBSI3aHHBIX M B3aHMHBIX MPaB U 00sI3aHHOCTEN WICHOB CEMBHU.

6. ABTOpOM J0Ka3aHa BO3MOKHOCTh MIPUMEHEHHS 110 MEKOTPACICBON aHAIOTHH
3aKOHAa K BHYTPHCEMEHHBIM OTHOIICHHUSM OOIIUX IOJOKEHUH 00 00s3aTeIhCTBAX
(mompazgen 1 pasnena |l 'K P®), ognako, ¢ yueToM uUX O€33KBUBAJICHTHOCTH W
IIEJICBOTO XapaKTepa B CBSI3M C TEM, YTO B OTIWYHUE OT BHYTPHUCEMEHUHBIX
IPABOOTHOIICHUM B IEJOM Il MpaB U OOSI3aHHOCTEH B MPABOOTHOIICHUAX TIO
NPUHYIUTEILHOMY COACP)KAHUIO dYjieHa CceMbH (OBIBIIIETO 4JICHA CEMBbH) HE
CBOMCTBEHHA (DUTYITIAPHOCTb.

7. B pabote 000CHOBAHO: MO OTHOILIEHUIO K MHBIM JIMIIAM CEMbsI, BHICTYTIAtOIIast
KaK CEeMEHO-TIPaBOBOE COOOIECTBO, XapaKTEPU3YETCs COBOKYIMHOCTBIO CYOBEKTOB,
O00OBEIMHEHHBIX OOMIHOCTHI0 HMYIIECTBA U COJUJAPHOW MHOXKECTBEHHOCTHIO B
CIyJasX COBEpIICHUS CIEIOK C WHBIMH JIMIAMHA B IIEJISAX YJIOBJIECTBOPCHHE HYX

CCMbU, HC3aBUCHUMO OT TOI'0, KTO U3 CYIIPYI'OB HUX COBCPIIACT. HpI/I TaKOM IIOAXOAC
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aBTOpP JIeTAeT BBIBOJ: 3apPETHCTPUPOBAHHBIM Opak MpeanoyiaracT HaJIUdUe MEXIy
CylpyramMi TaKuX OOIIUX TIIeJIed, COOTBETCTBEHHO — OOIIE COOCTBEHHOCTH W
0053aTENbCTB JJaXKe MPHU MPEKpalleHUH COBMECTHOTO MpOoXKUBaHUS. B cBs3u ¢ 3TUM
npejiaraercss UCKIounTh HopMmy 1. 4 cr. 38 CemeliHoro kojaekca Poccuiickoit
denepanuum.

8. JluccepraHToM HCCIEAOBAaHO 3HAYEHUE, MECTO U POJb CHEIHATbHBIX
IIPUHLIMAIIOB CEMEWHOIO IpaBa B PETYJMPOBAHUU CEMEMHBIX OTHOLIEHWUU B CBS3U C
npobenamu B CemeitHoM kojaekce Poccuiickoit denepanuu; yCTaHOBJIEHO, YTO
CIICIMAJIbHBIE TMPUHUHUINBl CEMEWHOTO IMpaBa — IEPBUYHBIE M CAMOCTOSITCIIbHBIC
CpeACTBa TPABOBOIO  PETYJIUMPOBAHUS CEMEWHBIX OTHOIICHWH; BBIPAOOTAHO
npeaioxenue o gonojiHeHnu CemeitHoro konaekca Poccuiickoit denepanuu craThben
«CnenraibHbIe TPUHIUITBI CEMENHOTO MPaBay.

Teopernyeckasi 3HAYUMOCTb T[IOJIOKEHUM W  BBIBOJOB  JIMCCEPTaLIMU
3aKJIF0YAETCSl B TOM, YTO OHH JIOMOJHAKOT U Pa3BUBAIOT HAYKYy CEMEWHOrO MpaBa B
YacTH, Kacalolllelcsi TEOpUM CEMEUHBIX MPABOOTHOIICHUHN (OmpenesieHUe MOHSITHUs
CEMbU KaK CEMEHHO-MPAaBOBOr0 COOOIIECTBA, YCTAHOBIICHUE COACPKAHUS KAaTETOPHil
«CeMEeHO-TIpaBoBas IOpUAUYECKas OOA3aHHOCTBbY», «CEMEWHOe CYOBEKTHBHOE
paBo»;  OCYIICCTBICHHE  KJIacCUPUKAIMA  CEMEWHBIX  IPABOOTHOIICHHI;
YCTAHOBJIEHHE MeCTa COAEpkKaHHWS B COCTaBE€ CEMEWHOIO IPAaBOOTHOILIECHUS;
ONPEAECTICHUE 3HAUECHUSI CIICIIMATIbHBIX MPUHIUIIOB CEMEHHOIO MPaBa; YCTAHOBJICHUE
0COOEHHOCTEH COolepIKaHus Pa3IMUHBIX CEMEHHBIX MPABOOTHONICHHIA).

IIpakTHyeckasi 3HAYMMOCTH UCCIIEIOBAaHUS COCTOMT B TOM, YTO €TO
pe3yabTaThl MOTYT OBITh MCIOJIb30BaHbI: MPHU MPENOJaBaHUU CEMEUHOro TMpaBa; B
Ka4eCTBE  TEOPETUYECKOM  OCHOBBI  JUISl  COBEPILICHCTBOBAHUS  CEMEMHOIO
3aKOHOJATENBCTBA W COOTBETCTBYIOLIECH MPABOIPUMEHUTEIIBHON IIPAKTUKHU; B
Hay4HO-UCCJIEI0BATEILCKON paboTe M IOPUINUECKON MPAKTUKE.

AnpobGauust  pe3yabTaroB  ucciaeaoBaHuss.  OCHOBHBIE  TOJIOKECHUSA
JMCCepTallMK HAIUIM CBOE OTPAKCHHE B OMYOJMKOBAHHBIX HAYYHBIX CTAThSIX, B TOM
4yyclie TPU CTaTbU B JKypHalaX, PEKOMEHIOBAHHBIX Bpicmiend arrecTaimoOHHOU
koMuccuerd MunucrepctBa obOpazoBanusi Poccuiickoii ®eneparuu. Juccepranus

SBJISIIaCh TIpeAMETOM OOCyxaeHus Ha kadenpe rpaxknanckoro npasa ®I'BOYBO
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«Poccuiickuii  roCyapCTBEHHBIM  YHHMBEPCUTET mpasocynus». Kpome Toro,
TEOPETUYECKHE TIOJIO)KEHHSI, BBIBOJBI W MPEAJIOKEHUS H3JI0KEHBI aBTOPOM B
JOKJIa/lax, COOOIEHUSX Ha HAy4YHBIX, HAyYHO-TIPaKTUYeCKUx KoHbepeHmusax: IV
HtoroBas HayuHas KOH(pEPEHIIMs aCIUPAHTOB U coucKkaTenen «O0IeTeopeTnyecKue
U oTpacjeBble MpoOIeMbl poccuiickoro npapocyaus» (r. Mocksa, 19 mapta 2013 r.),
Poccuiickas akagemusi mnpaBocyausi; Bcepoccuiickas HayuyHas KoHpepeHUus
«/loroBopHoe mpaBo: TEOPETHYECKUE M MpakTHueckue mnpodiaemen (r. Mocksa, 9
ampenst 2013 1.), Poccuiickas akageMus MpaBoCy/Ius.

Crpykrypa amcceprauMu oOOyCIOBJIIEHA TMPEIMETOM, IENbI0 U 3aJadyaMu
MCCJIEIOBAHMS M BKJIIOYAET BBEJIEHUE, JBE IJIABBI, COCTOSIIINE U3 MATH naparpados,
3aKJIIOUeHUE ¥ OnbIrorpaduto.

II. OCHOBHOE COAEP’)KAHUE PABOTBI

B nmepBoii riaaBe «OOmIasg XapPaKTEPHCTHKA COJEPKAHUS CeMEHHBbIX
NPaBOOTHOIIEHU»  ONpPENENIEHO  TOHSATHE  CEMEHHOro  IPaBOOTHOIICHMS,
YCTaHOBJIEH €r0 COCTaB, MECTO B HEM COJIEpKaHMs, OCYIIECTBIIEHA KJIacCU(pUKALIM
CEMEIHBIX MPaBOOTHOILLUEHUH, MpeACTaBiIeHa XapaKTepUCTHKAa M KiacCUpUKalus
CEMENHO-TIPAaBOBBIX CYOBEKTUBHBIX MPAB U FOPUIUYECKUX 00SI3aHHOCTEM.

B nepBom mnaparpade «IloHsiTue M cocTaB ceMeMHbIX NPABOOTHOLICHUN»
OCYLIECTBJIEH AaHAIW3 JOKTPHUHAJIBHBIX IIOAXOAOB K ONPEIEJICHUIO KaTerOpHH
«MPaBOOTHOLLIEHUE», TIPEJIOKEHO MPUAECPKUBATHCS (POPMAILHON TEOPUH, COTJIaCHO
KOTOPOW  NPAaBOOTHOUIEHHE  MpPEACTaBIseT COOOM  IOpUIMYECKYI0  (Qopmy
(akTrueckoro otHoueHus. Ha ocHOBe moaxoja O caMOCTOSITENBHOCTA CEMEMHOIO
mpaBa, OOYCJIOBJICHHOIO CHEIU(pUKOW €ro mnpeaMera, OOOCHOBAHO JI€JICHUE
YaCTHONPABOBBIX I10 MPUPOJIE CEMEUHBIX IPABOOTHOLIECHUN B 3aBUCUMOCTH OT LIEJIEH,
OpeciieqyeMblX MX YYaCTHUKAMHM, Ha OTHOILECHHUS 1O TIOBOAY, BO-HEPBbIX,
CYLIECTBOBAHMsI CEMbU KaK 0COO0OT0 YaCTHOIIPABOBOI'O COOOIECTBA, KOT/Ia €€ UJICHBI
KOOPJIMHUPYIOT CBOM JCHCTBUSL 1O TOBOJMY OOWIEH UEeNMH, W, B0-8MOPULX,
yIOBJIETBOPEHUS] WHAMBUAYAIbHBIX MOTPEOHOCTEN HYXIAIOMIMXCA YJICHOB CEMbHU
(BocmuTaHue, coJepKaHue U T.11.).

AHanu3 coaepaHus CEMEWHOIro MPaBOOTHOUIEHUS OCYUIECTBJIEH, MCXOAS W3

Cro TpaaAUIMOHHOI'O IMOHHMMAaHHA KaK COBOKYIIHOCTH KOPPCCIIOHAUPYIONIHUX IOPYyT
11



ApYTy CYOBEKTHBHBIX MpaB U ropuaudeckux oOs3anHocTeil. [Ipu 3Tom cemelinoe
MPABOOTHOLIECHHE PACCMOTPEHO KaK CHCTeMa, B KOTOPOW B KayeCTBE 3JIEMEHTOB
BBICTYNAIOT TOJIbKO CYOBEKTHl U OOBEKTHI, a CEMEWHbIe MpaBa M OOSI3aHHOCTH
ABIISIIOTCS OTPAXKEHUEM CTPYKTYPBHI.

Paccyxnenuss o CyOBEKTHOM COCTaBE CEMEHHBIX OTHOIICHUN IMO3BOJIUIH
OMpENEINTh CEMbI0O KaK YaCTHONPABOBOE COOOIIECTBO, B KOTOPOM OOIIMMHU
MHTEpecaMu OOBbEIUHEHBI CYNPYTd M WHbIE Ha3BaHHBIC B 3aKOHE CYOBEKTHI (WICHBI
CEMbHU), U KOTOpOEe OOJaZaeT PsJIOM MPU3HAKOB, CBOMCTBEHHBIX KOPHMOPATHBHBIM
IOpUAMYECKAM  JIUI[aM, B TOM YHCIE: HUMYIIECTBEHHas 000COOJIEHHOCTD
(BBIp@XarmoIascs B HaJMYUMd I[IpaBa COBMECTHOW COOCTBEHHOCTH CYIpPYTOB U
OOLIHOCTH UX 00s513aTeNbCTB); 10 OOUIEMY IpaBUILy, UMEHOBaHUE 00IIel pamunmneit
(cpeacTBO  MHAMBUAyaNIM3allMH); yYacTHE€ B  PEIICHUH BOMPOCOB  CEMBH,
IPEIIO0JIaraoero Heo0X0IMMOCTb COTJIACOBAHUS BOJIM €€ WICHOB, B TOM YHUCIE, Ui
YVOpaBJICHUS OOMIMM HMMYLIECTBOM; HEOOXOIMMOCTh pErucTpanuu Opaka, eciu
OCHOBY CE€MbHU COCTaBISIIOT cynpyru. Cembs, TakuM o00pa3oMm, HE SBISACH
CaMOCTOSITENIbHBIM CYOBEKTOM IIpaBa, OO0JaJaeT MpU3HAKaMU IPaBOCYOBEKTHOIO
00pa3oBaHUsI U CXOIHO MO MPHUPOJE C TPaAXKJAHCKO-TIPABOBBIM COOOIIECTBOM (CT.
181.1 'K P®). B nuccepraiuu npejioKeHO MmoJjiaraTh CEMbIO B KAYECTBE CEMEWHO-
IPaBOBOTO COOOIIECTBA.

[IpoBenen aHanu3 OCOOEHHOCTEH CTPYKTYpPhl OTHOULIEHWH, PpEryjJupyeMbIx
CEMEMHBIM U TPa)XJaHCKUM 3aKOHOJATENbCTBOM. B pesynbrate 000OCHOBAaHO, UTO
HAJIMYUE CEMbHU OTpeNeNseT crnenupuKy coaep KaHus MPaBOOTHOIICHN, BO-TIEPBBIX,
MEXIy ee uJeHamMH (BHYTPHUCEMEHHBIE MPaBOOTHOIICHUS), BO-BTOPHIX, C HHBIMH
aunamMu  (BHEIIHUE TPAaBOOTHOIICHHUs). BHyTpucemeilHble  MPaBOOTHOLICHHUS
o0JanaT MpHU3HaAKaMU KOPIOPATUBHBIX MPABOOTHOMICHHWH, TaK KaK MPEANoararoT
oOue 1enu (HyXAbl CEMbH), TPEOYIOT KOOpIAMHAIIMM COBMECTHBIX ICHCTBUI ee
YJICHOB, B TOM YHCJIE YIIPABICHHUS OOIIUM UMYIIECTBOM, YTO MO3BOJIACT MPUMEHEHHE
K HUM COOTBETCTBYIOIIMX PEXKHUMOB: PEUICHUE BOIPOCOB CEMbU c000IIa, 00Ias
COOCTBEHHOCTD H JIp.

[Io oOTHOmIEHHWIO K WHBIM JUIIAM CEMbSl BBICTYNMAaeT KaK COBOKYIHOCTh

CyOBEKTOB, O00BETUHEHHBIX  OONTHOCTHIO  HMMYIIECTBA M COJHJIAPHOMU
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MHO>KECTBEHHOCTBIO,  €CJIM  COOTBETCTBYIOIIME  CHCIKWM  HAIpPaBJIEHbl  HA
YIAOBIIETBOPEHUE HYXJ CEMbU, HE3aBUCMMO OT TOTO, KTO W3 CYNPYrOB, WIIH
HECOBEPIICHHOJETHUN peOCHOK UX COBEPIIIAET, IPU YCIOBUU UX HANPABJICHHOCTH HA
HyXabl ceMmbu. COCTaB CEMbH MPEAJIOKEHO OrPaHUYMBATH MYXEM U KEHOMH,
HaXOJISIIUMUCS B Opake, UX ACTbMU, TOCTOSIHHO MPOKUBAIOITUX ¢ HUMU. HernoaHbi
XapakTep ceMbU (OTCYTCTBHE OJTHOTO W3 POJMTENICH) HE MEHSICT NMPUHIIMITHATIBLHOIO
MOJIOKEHUSI O BO3MOXKHOCTH paccMaTpUBaTh €€ KaK 4acTHOMPaBOBOe coobecTBo. C
YYETOM TECHEHMIIEW POJACTBEHHOM CBSI3M POJIMTEIICH U JETEH, KOrJa MOCICIHUE IS
MEPBBIX CTAHOBATCS CMBICIIOM JKH3HH, NPEIJI0KEHO PACHPOCTPAHUTD PEKUM
COBMECTHOM COOCTBEHHOCTHM CYIPYroB M Ha HECOBEPIICHHOJETHUX JIETEHl.
[Tocnennue npu 3TOM MOTYT BBICTYIIATh KAaK JOJDKHUKHU I10 CAEIKaM, HallpaBICHHBIM
Ha HYXJbl CeMbHM, HauMHasg Cc |4-7eTHEro Bo3pacTa MPU HAIWYUKU COOCTBEHHOTO
VUMYILECTBA U TOXOJ0B.

OOBEKThl CEeMENHBIX MPAaBOOTHOUIEHWH — OJiara, MO IMOBOAY KOTOPBIX OHHU
CKJIQJBIBAOTCA CE€MENHbIE NPaBOOTHOLICHUS. (COOTBETCTBEHHO aHAJIW3UPYETCA
COZEPKAHNE HEMMYILIECTBEHHBIX U UMYILIECTBEHHBIX CEMEUHBIX OTHOLLICHUH.

PaccmarpuBaroTcss  OTHOILIEHHWs, BO3HMKAIOUIUME IIPU YCTPOMCTBE JAETEM,
ocTaBIIMXCsA Oe3 momedeHus poautenaeii. OO0CHOBAHO, YTO MyOJWYHO-TIPABOBHIC
OTHOULIEHHUS C YYaCTUEM TIOCYHApPCTBEHHBIX U MYHHULHUIAIBHBIX OPraHOB II0 MOBOXIY
YCTAHOBJICHHS OTIEKH (TIOTEUUTENIHCTBA), YCHIHOBJICHUS, TPUMEHEHHS Mep MyOJIMYHO-
IIPAaBOBOM OTBETCTBEHHOCTM W T.II. BBICTYIIAIOT KAaK BCIOMOTATEIbHBIE K
YaCTHOMPABOBBIM CEMEWHBIM OTHOLIECHHSM, MTOCKOJIBKY MX HAa3HAYCHUE 3aKIIOYACTCA
B YPEryJUPOBAHUM TOCJIECIHUX, XOTS B UTOTE MPEANOJIaracTcs JTOCTUXKEHHUE OOIIEro
Ouara (ImyOJIMYHOTO UHTEpECA).

Ha ocHoBe aHanu3a BBIICJIICHHBIX MPU3HAKOB CEMEMHOE MPaBOOTHOILICHUE
OTpPENETICHO KaK COCTOSIHHE FOPUAMYECKONW CBS3aHHOCTH CYOBEKTOB CEMEHHOro
IpaBa, HAMpaBJICHHOE Ha YJIOBJIETBOPEHHUE MOTPEOHOCTEH OAHOTO WM HECKOJbKUX
CyOBEKTOB C IMOMOIIBIO HAACICHUS FOPUIUUESCKUMHU MPpaBaMU U 00sI3aHHOCTSIMU.

Bo BTOpoM mnaparpage «IloHsiTue Cy0ObEKTHMBHOIO CEMEIIHOI0 NpaBa M
IOPUIMYECKOH ceMeHHOM O0fI3aHHOCTHW» HAa OCHOBE AaHAIN3a JIOKTPUHAIBHBIX

IIoaxoa0B CEMEMHOE CY6’[>€KTI/IBHOG [IpaBO IPCMIOKCHO ITOHHMMATh KaK BO3MOXXHOC,
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OXpaHsIeMOEe 3aKOHOM IOBEJCHHE CYOBEKTa, OCHOBAHHOE Ha 3aKOHHOM YacCTHOM
MHTEpECE B CEMEMHOM IIpaBe, TO €CTh MNPU3HAHHOW NPABOBBIMH HOPMAMH
NOTPEOHOCTH WJIEHA CEMbU (TPYIIbl YJIEHOB CEMbH) B JIOCTHIKEHUHU ONPEICIECHHBIX
Omar, Kak TpsSMO TPEAYCMOTPEHHBIX 3aKOHOM, TaK M HE 3alpelleHHBIX HM.
CeMeliHple  CyOBEKTHMBHBIE IpaBa  KJIACCU(UIMPOBAHBI: MO  BO3MOYKHOCTU
INPUHAJUIEKHOCTH BCEM WM TOJBKO CHEIHUAIbHBIM CyObEKTaM Ha oO0mue Hu
creuuaibHble IpaBa; MO BO3MOXKHOCTM OrpaHUYEHHS Ha  HEMOJJIeXallue
OTPAaHUYEHUIO, U TE€, KOTOpPblE MOIYyT OBITh OTpPaHUYEHBl; IO CYOBEKTY HX
OCYULIECTBJIEHUS Ha MPaBa CyNpPyroB, POJUTENEH, 1€Tel, NHBIX POJCTBEHHUKOB, NHBIX
Ul (HarpuMep, ONEKYHOB, MOINEYUTENeH, (aKTUUEeCKHUX BOCHUTATENEH W Ap.); IO
XapaKkTepy Ha JINYHbIE HEHMYLIECTBEHHBIE M HMMYLIECTBEHHBIE; IO COACPKAHUIO
MOKHO pa3JIeIUTh Ha ONPEACICHHbIE U HEONIPEECICHHbIE; [0 BPEMEHU PUOOPETEHHUS
- ¢ poxaenus, ¢ 10 ner, ¢ 14 ner, ¢ 16 net, ¢ 18 net; mo cpoky cymiecTBOBaHUS Ha
CpouHbIe U OeccpouHble. /[aHa XapaKTepUCTHKa HA3BaHHBIX BUJOB MPAB.

[Ipu ananuze npoOseM OCYIIECTBICHHS CEMEMHBIX MpaB OOpalieHO BHUMAaHHE
Ha (pOpMBI TAKOrO OCYILIECTBJICHMS, a TAaKK€ Ha MPUPOJY HHTEpeca, JIeKaIIero B
OCHOBE TOBEACHHS YNpaBOMOYeHHOro. lIpennokeHo BepHbIM moJiaraTh MOAXOM,
COTJIACHO KOTOPOMY MHTEpEC OIpeNessieTcs] yepe3 KaTeropuro MOTPEOHOCTH: JUILO,
BCTyIas B CEMENHbIE MMPaBOOTHOLLIEHUS, MPUOOPETAET TEM CaMbIM CEMEHHBIE IpaBa,
MOCPEJICTBOM  KOTOPBIX YJOBJIETBOPSAET CBOM MOTPEOHOCTU. OTOXKAECCTBICHHE
CyOBEKTUBHOTO MpaBa U MPaBOBOT0 MHTEpECa MPEICTABIIAETCS HEBEPHBIM, IOCKOJIBbKY
HaJu4Me TaKoro HMHTEpeca HE O3Ha4yaeT Halu4us IMpaBa, BMECTE C TE€M yTpara
MHTEpeca MOXET MPUBECTH K yTpaTe 3HAYEHHUS COOTBETCTBYIOLIEIO CyOBEKTHBHOIO
npaBa. POpMbI OCYIIECTBICHUSI CEMENHHOr0 CyOBbEKTHUBHOTO IpaBa BIHUSAIOT Ha €ro
colepkaHue (CouyeTaHue NPABOMOYMH — COOCTBEHHOI'O MOBEACHUS, TPEOOBAHMS
ONPEIEIECHHOTO MMOBEIECHUS OT APYTUX JIMILL, 3AIINTHI).

BbisiBiIeHBI TPU3HAKK CEMEMHO-TIPaBOBOM IOopuANYecKoil o0si3aHHOCTU. Ee
0COOEHHOCTH COCTOSIT B ONPEEICHHON XapaKTEPUCTUKE TPABOBOM CBSI3H 00S3aHHOIO
Y YIIPAaBOMOYEHHOIO JIMIA — COCTOSIHUE CBA3aHHOCTH MEXKIYy HUMHU OJIHOM CEMbEl,
HaJu4Yue Yy KaXJIO0ro M3 HUX MPUHAIJICKHOCTH K OOIIHOCTH, 0O0JiaJaHue

COOTBETCTBYIOIIEH CHEIUAILHON MPaBOCIOCOOHOCThIO. B COOTBETCTBHU ¢ Takum
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MOHMMAHHUEM, CEMEHHO-TIPaBOBasl IOPUAWYECKAsi OO0SI3aHHOCTH MPEACTaBIsAET cO00it
3apaHee OIpEeNeTCHHYI0 MOJENb AOOPOBOJIBHOTO MOBENEHHUS JHIA, 00JaJaroIIero
CHEIUaIbHOM TMPAaBOCIOCOOHOCTBIO, CBA3aHHOM C COCTOSIHUEM B OMNpEIEICHHOU
ceMbe  OOf3aHHOTO  JMI]a B  HHTEpecax  OOJaJaroliero  ClenuagbHOU
IPaBOCIOCOOHOCTHIO YIPABOMOYEHHOTO JIWIIA, COCTOSIIIETO (a TakKe COCTOSIBIIETO
paHee) B Toi ke ceMbe. IOpumuueckas oO0sS3aHHOCTH MPEAIOJaracT COBEPIICHUE
00s3aHHBIM JIMLIOM OIPEACIICHHBIX AKTUBHBIX JEHCTBUN JHOO OIpPEAEeIIEHHOIO
oesneiictBuda. [lo »ToMy mpu3HAKy ropuanuYecKass OOS3aHHOCTh OTJIMYAETCS OT
MPABOCIIOCOOHOCTH, MPECTABISIIONICH COOON HEONMpeAeNeHHYI0 IO COJEP>KaHUIO
MOTEHIUANBHYIO CIIOCOOHOCTh JHMIA K ONPENEICHHBIM IOPUIMYECKH 3HAYMMbIM
JNEUCTBUSIM.

[IpoBenena knaccupuKaus CEMEHHO-NPABOBBIX IOPUANYECKUX O0SI3aHHOCTEM:
O CpOKY CYIIECTBOBaHMS Ha CpPOYHbIE U OECCpOUHBIE; IO COJAEPKAHUIO
ONpeJeIeHHbIE U HEOIPEACIICHHbIE; MO0 CYOBEKTY JOHKEHCTBOBAHUS OOA3aHHOCTH
MOTYT OBITh: CYNPYKECKUMU, POJUTEIBCKUMH 110 OTHOLIEHUIO K AETSIM, 00A3aHHOCTH
UHBIX  POJCTBEHHUKOB; IO  COJIEpPKAHUIO  OOSI3aHHOCTM  MOTYT  OBIThH
HEUMYIIECTBEHHBIMU U UMYIIIECTBEHHBIMHU. /[aHa XapaKTEpPUCTUKA HA3BAHHBIX BUIOB.

OOpaiieHo BHUMaHKUE HA 3HAYCHUE CTIEIUATBHBIX MPUHITUIIOB CEMEMHOTO MpaBa
JUISL  OTIpENIETICHUS] W peaju3allid CEeMEHHO-TPABOBBIX CYOBEKTHBHBIX IpPaB M
IOpUIMYECKUX  O0s3aHHOCTEH. DT  NPUHLMIBI  NPEACTABISIIOT  coOO0M
CaMOCTOSTENbHYIO0 (pOopMy TpaBa, KOTOPOU JOHKHBI COOTBETCTBOBATH HOPMATHUBHBIC
MpaBoOBble aKThl M WHbIE (GopMbl MpaBa. OOpalleHO BHHMAaHUE HA Pa3HYIO
HANpPaBJICHHOCTh NPUHLMINOB, Ha3BaHHBIX B CT. 1 CK P®. YacTh U3 HUX BKIIOYAETCS
B PEXKHUM OXpaHbl CEMEWHBIX MpaB (KOMIUIEKC Mep, B COBOKYITHOCTH OOpa3yrOIIUX
CIICLIMATIbHBIA MPAaBOBOUW PEXUM HEAOMYCTUMOCTH HAPYIIECHUS] CEMEMHBIX MPaB U UX
Oecrpensi TCTBEHHOI'O OCYIIECTBIICHUS ), KOTOPbIE aJpecoBaHbl MyOIMYHO-TIPABOBBIM
00pa3oBaHMsIM, UX OpraHaM U JOJKHOCTHBIM JiMiaM. JIuiib He3HaYuTEeNbHOE YUCIIO
NpUHIUIOB, TepeunciieHHbix B CK P®, anpecoBaHO HEMOCPEACTBEHHO YJICHAM
ceMbd. Psan HazBaHHbIX B CK PO npuHUIUNOB apecOoBaHbl HE YIEHAM CEMbHU, & HHBIM
CcyOBeKTaM, COOTBETCTBEHHO, HE HMeEsl OTHOIIEHHUS K OIPEACIICHUIO COAEp>KaHUs

CyOBEKTHBHBIX MPaB U IOPUINUECKUX 005I3aHHOCTEN U X pean3aliu.
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Ponp  cmeumanbHBIX ~ NPUHIUIIOB CEMEWHOTO TpaBa  OO0yCJlOBIEHA B
3HAYUTENIbHON CTeMeHH NpoOeTaMd U HEKOHKPETHOCThIO (POPMYITUPOBAHUS B
3aKOHOJIATEILCTBE CEMEHHO-NPABOBBIX O0S3aHHOCTEN, 4YTO TpeOyeT B IMpoliecce
MPAaBONPUMEHEHHUSI MIUPOKON CYIECUCKOW JUCKPELNH, MPEANOIAraloled y4eT 3THX
npuHUUNoOB. CrenranbHble TPUHIUIIBI CEMEMHOTO MpaBa OTPAXKAKT CIIOKUBILIHECS
IOpEeICTaBlICHUs O TOM, KaK HWMEHHO JOJDKHBI OBITh BOCIPUHATHI TIpaBa M
00sI3aHHOCTH, XOTSI OTH TPEICTABICHUSA 3aBUCSAT OT ypPOBHS Pa3BUTHS OOIIECTBA,
HAallMOHAJIBHBIX M HPABCTBEHHBIX YCTAaHOBOK, BpeMeHHOro mnepuopaa. Ilocpencrsom
MPUHIUIIOB BO3MOKHO YSICHEHHE CMbICIA KaXXI0ro IpaBa U OOA3aHHOCTH, a TAKXKE
000CHOBaHHOCTH M LIENECO00Pa3HOCTH HOBBIX HOPM.

ObocHoBaHa  1€1€cO00pPa3HOCTh  YCTAHOBJIICHHUS  COJIEpP)KaHUs  IpaBUIIa,
MPEAYCMOTPEHHOTO IPUHLMIIOM, TMOCPEICTBOM M3BECTHOM B MEXIYHAPOIHOM
YaCTHOM IIpaB€ OTrOBOPKM 00 OCHOBax IpaBomopsika (IMyOJIMYHOM HOpsIKeE),
MMOHMMAEeMO# B HETAaTUBHOM CMBICJIE, TO €CTh Kak mpasuia adctpaktbie (cT. 1193 'K
P®D).

Bo BTOpOi#l ri1aBe «XapaKTepUCTUKA COMEPKAHMA OTAEJNbHbIX CEMEHHO-
NPABOBBIX OTHOLICHUI» HA OCHOBE BBIBOJOB, CICIAHHBIX B IEPBOM TJIABE, JaHA
XapaKTepUCTHKa M  ONpPENEJeHbl OCOOCHHOCTH  COAEpXKaHHUS  CYHpPYKECKUX
PAaBOOTHOIIICHUI, MPAaBOOTHOLICHUN MEXIYy POJIUTENSIMH U JETbMH, AIUMEHTax
MIPABOOTHOLIEHUH.

B nepBom maparpade «Cynpyxeckue mnpaBa M 00SI3aHHOCTH»
MIPAaBOOTHOLIEHUSI MEXKIY CYNpYyraMu MoJpa3JeieHbl B 3aBUCUMOCTH OT OOBEKTa Ha
JUYHBIE HEUMYLIECTBEHHBIE M HMMYIIECTBEHHbIE. COOTBETCTBEHHO NOJ JIMYHBIMU
HEMMYLIECTBEHHBIMU MPAaBaMU CJIEIYET MIOHUMATh T€, KOTOPBIE 3aTPAaruBarOT JIUYHbIE
UHTEPECHl CYNPYIOB, HE HMEIOT SKOHOMHMYECKOTO COACPKAHUS M HE HOCIT
MaTepuagbHOro  Xapakrtepa. (OOOCHOBaH HX ONpENENSAIONIMM  XapakTep B
XapaKTEPUCTUKE HMHBIX MPABOOTHOIICHHM, OOYCIOBIEHHBIN CYIIHOCTBIO Opaka Kak
100POBOJILHOTO COK03a MYXYHHBI M KEHIIUHBI C LEJBI0 CO3JaHUs CEMbHM Ha Hayajax
paBeHCcTBa CcynpyroB. OlleHEHAa BO3MOYKHOCTb  IPAaBOBOIO  PEryJUPOBAHUS
HEMMYLIECTBEHHBIX MIPAB CYNPYroB ¢ yY€TOM MPUHLMIHAIBHOTO MOAX0AA, COTIACHO

KOTOPOMY JIMYHBIC IIPABOOTHOIICHUSA MCXKIAY CYIIPyraMnM HC MOTYT OBITH B ITOJTHOM
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00beMe pErjiaMeHTUPOBaHbl HOpMaMH IpaBa, MOCKOJBbKY IMEPEUYEHb CYNPYKECKUX
mpaB M OO0S3aHHOCTEW JMYHOTO COJAEPXKAHUS HE MOXKET OBITh HCUYEPIIBHIBAIOIIEC
onpenened (O.FO. Wnbuna). OriieHeHa BO3MOXKHOCTh PETYJIMPOBAHUS JTHUYHBIX
HEUMYIIECTBEHHBIX CYIPYKECKUX MPaBOOTHOIIEHUN aoroBopom. [IpoBenen ananus
OTIIETBHBIX BHUJOB JIMYHBIX HEUMYIIECTBEHHBIX IIpaB CYNpPYyroB, B TOM YHCIE
IPUMEHUTENIBHO K MPpo0JieMe paBEeHCTBA CYIPYTOB.

[Ipoananu3upoBaHbl OOSI3aHHOCTH, COCTABJISIIONINE  COJICPKAHUE JIMUHBIX
HeuMmyIecTBeHHbIX oTHomeHui (. 3 ct. 31 CK P®), B yacTHOCTH, CTPOUTH CBOU
OTHOIIICHUSI B CEMbE HAa OCHOBE B3aMMOYBaKEHUS, COJCHCTBOBATH OJArOMOIyIHiO U
YKPEIUICHUIO CEeMbH; 3a00TUTHCS O 0JaroCOCTOSIHUM W Pa3BUTHUU CBOUX JeTeil. B
CBSA3U C TEM, UTO CaHKIMH 3a HEUCIOJHEHUE CYIpyramMmu o00s3aHHOCTEN
HEUMYILIECTBEHHOTO  XapakTepa HE MPEAyCMOTPEHO, KOHCTAaTHpPYyeTCS  HUX
JEKJIapaTUBHBIN XapakTep W 0J00psieMOoe TrOoCyJapCTBOM MOJEIbHOE TOBEACHUE
CylpyroB B ceMbe. Bwmecte ¢ Tem, oOpam@aercs BHHMAaHME Ha TO, YTO
3JI0yNOTPeOJICHUE OJJHUM W3 CYINpPYroB JIMYHBIMU TpaBaMu, SIBHOE MPEHEOpPEKECHUE
UHTEpECaMl CEMbH, a PAaBHO WIrHOPUPOBAHUE WJIM  BOCIPEISITCTBOBAHUE
OCYILIECTBJIICHUIO JIPYTMM CYINPYroM €ro JUYHBIX TMpPaB MOXKET TMOCITYKUTh
OCHOBaHHWEM JUIsl pacTopxkeHusi Opaka. [IO3UTMBHO OIIEHHMBAETCS BO3MOXKHOCTH
HETaTUBHBIX WMYIIECTBEHHBIX MOCJIEICTBUN BCIECJACTBUE PACTOPKEHUS Opaka IO
YKa3aHHBIM MPUYUHAM (HETPOMOPIIMOHAIBHOCTE pa3jeia UMYIIEeCTBA, 00I3aHHOCTh
0 COJIEP>KAHUIO TOOPOCOBECTHOIO CYNpyTa M T.I1.).

AHaIM3UPyeTCs COACP)KAHNE UMYIIIECTBEHHBIX CYNPY>KECKUX MPABOOTHOIICHUH.
Omnpenensercsd COOTHOIIEHWE CEMEMHOro M TPa)XAaHCKOTO 3aKOHOJATEIhCTBA B MX
peryiupoBaHuu. VIMyllIeCTBEHHbIE OTHOIIEHUSI COCTABIIIIOT MATEPUATIBbHYIO OCHOBY
CeMbM: HaIMuue 000COOJICHHOTO HMYyIIecTBa (OOIIEro COBMECTHOTO HMYIIECTBA)
MO3BOJISIET TOBOPHUTH O CEMbE KaK YaCTHOIPABOBOM COOOIIIECTRE.

OmnpeneneHo, Kakoe UMYIIECTBO OYIET COCTaBIATh OOBEKT COOTBETCTBYIOUIUX
OTHOIIIEHUH, TO €CTh OCHOBBIBATHCS Ha pEeKMME IpaBa oOIIeld COOCTBEHHOCTH.
HUcxonss w3 mnonaranvus BHYTPUCEMEWHBIX MPABOOTHOLICHUM KaK OTHOIIEHUU
KOOPAWHAIIMOHHBIX, HAMPaBJICHHBIX HAa JIOCTHMIXKEHUSI OOLIMX IIeJell BCEeX YJICHOB

ceMbH (B MEPBYIO OUEPEb CYNIPYTOB), UMYIIIECTBO, B TOM YHUCJIE IOJTH, CBSI3aHHBIE C
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HY)KJJaMU CeMbH (NMPUOOPETEHHbIE B HHTEpPECax CeMbU) OYyAyT SBISATHCS OOLIMM.
Hcxons w3 3TOro, caenaHbl BbIBOJABI 00 OCOOEHHOCTSIX pacHopsHKeHHsT OOLIM
UMYIIECTBOM CYIPYroB. AHaIu3 CyZAeOHON NMPAKTUKU NMPUMEHEHUS MpPaBUi M. 2 CT.
253 TK P® u n. 2 cr. 35 CK P® no3Bonun 00OCHOBaThH 11€JIECOO0PA3HOCTH
OpPE3IOMUPOBAHUS 3aKOHHOTO pEXuUMa, TpeOyroIero corjiacus CymnpyroB Ha
pacnopspKeHHE UMYILIECTBOM, IIPU HAJIWYUM  3apETUCTPUPOBAHHOIO Opaka U
OTCYTCTBUHU OpayHOro AOTOBOpA.

[Ipoananu3upoBaHbl MPoOJIEMBI, CBA3aHHBIE C U3MEHEHUEM 3aKOHHOTO peKuMa
uMmytiecTBa cynpyroB. OOGOCHOBBIBaeTCs, YTO CBOOOAa JOrOBOpa B 3TOM cdepe
OTPAaHUYUBACTCS HMMIEPATUBHBIMH HOPMAaMH, COTJACHO KOTOPBIM H3MEHEHHE
3aKOHHOTO PEeXHMa MMYIIECTBA CYNPYroB BO3MOXHO TOJIBKO OpayHBIM JTOTOBOPOM.
VYaeneno BHHMaHuE npoOiemMaM, BO3HUKAIOIUM TMPU NPUMEHEHUU JaHHOU
JOTOBOPHON KOHCTPYKLIUH.

[Ipoananu3upoBaHa BO3MOXHOCTh CYIPYTOB 3aKII0YaTh CACIKA IPYT C IPYTOM.
JlenaeTcsi BBIBOJ O HEBO3MOXKHOCTH TaKOTO pOJa CAETOK, TOCKOJIbKY B HHUX
IPEIOJaraloTCsl N3HAYalIbHO MPOTUBOIIOIOKHBIE HHTEPECH UX YYACTHUKOB, MEKIY
TEM B CéMbe (KaK YacCTHOMPABOBOM COOOIIECTBE) MOCTYIUPYETCs] OOLIHOCTH Lieen
cynpyroB (B ciy4ae 3aKOHHOTO PeKHMa HMYIIECTBA CYIIPYTOB).

XapakTepusyloTcs MpaBa U O0S3aHHOCTHU JIMI[, BCTYMAIOMUX B Opak; OBIBIINUX
CyHpyroB; JIMI[, TMPOXHUBAWOIMX O0e3 perucrpauuu Opaka. (OOOCHOBBIBAETCS
BO3MOXKHOCTb NPUMEHEHUs] K YKa3aHHbIM JIMIIaM CIEUHUAJBbHOTO  PEeXHUMa
MMYIIECTBEHHBIX OTHOILICHHUH, MPEAYCMOTPEHHOTO CEMEHHBIM 3aKOHOIATEIECTBOM,
TOJIbKO TpH HaIMYuMK (akTa 3aperucTpUpoBaHHOro Opaka (B TOM 4YHCIE B
MOCJICJICTBUE PACTOPTHYTOTO).

Bo BTOopoMm nmaparpage «Copaep:kaHue ceMeHHBIX NMPABOOTHOIICHUN MEXKIY
POIMTEJSIMH W AeTbMHU» AHAIM3UPYIOTCS MPOOJIEMbI MPABOBOIO PETYIUPOBAHUS
OTHONICHUN MEXIy POAUTENsIMUA M JOeThbMH. OCOOEHHOCTh MPABOBOTO MOJIOKECHUS
pebeHka Kak CyOBeKTa CeMEHWHBIX MPaBOOTHOIIECHUI OOyCIIOBICHA TEM, YTO H3-3a
OTCYTCTBHSI HEOOXOJIMMOTO >KM3HEHHOTO OINBbITa M YPOBHS YMCTBEHHOTO U
¢u3nIEeCKOro pa3BUTHs, OH HYXKJIAeTCs B TMOBBIINICHHOW MPaBOBOW 3alllWTe.

AHanM3UpyIOTCS Kak oOlIMe HEUMYIECTBEHHbIE IpaBa peOeHKa, COCTaBISIOLINE
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OCHOBY €r0 JIMYHOCTH, 3aKPEIUICHHbIE B MEKIYHAPOIHBIX JIOTOBOPAX U KOHBEHIIUSX,
OTEYECTBEHHOM 3aKOHOJIaTEJIbCTBE, TaK M CIElUaJbHbIE CEMEHbIE TpaBa,
npeaycMoTpeHHsie B CeMeitHoM kojekce Poccuiickoit deaepannu: caMmoCTOSITEIBHO
JlaBaTh corjlacue MPU PEIICHUU BOIPOCOB, 3aTPAruBalolIUX €ro HHTEpechl (CT. 57, 1.
1 ct. 129); c14 neT caMOCTOSTEIbHO OCYIIECTBIISITH MPABO Ha 3alUTy CBOUX IPaB U
3aKOHHBIX MHTEPECOB MyTeM oOpamieHus B cya (m. 2 cr. 56); TpeboBaTh
YCTAHOBJICHHS OTIIOBCTBA B OTHOIIEHUU CBOUX JETel B cylaeOHOM mopsiake (1. 3 CT.
62); TpeOoBaTh OTMEHBI YCHIHOBJICHUSI B OTHOIICHUH ce0s (cT. 142); o JOCTHXKEHUU
16 ;mer caMOCTOATENBbHO OCYIIECTBISATh POAUTEILCKUE MpaBa IO OTHOIICHUIO K
cBoeMy pebOeHky (cT. 62), a Takxke mpama, 3akpemieHHble B TiaBe 11 CK PO.
[IpennoxkeHo corimacuTbesi € TMOJAXOAOM, COIJIaCHO KOTOPOMY BCE JIMYHBIE
HEUMYILIECTBEHHbIE MpaBa peOeHKa MOAPa3JesAOTC Ha MaTepUalibHbIC JIMYHbBIC
HEMMYILIECTBEHHBIE TpaBa U IPOLIECCYyAbHBIE JUYHBIE HEUMYILECTBEHHBIC IMpaBa
(A.I". Koponp). AHAIM3UPYIOTCS OCOOCHHOCTH HAa3BaHHBIX IPAB.

AHAIM3UPYIOTCA MPOOJIEMBbI OCYIIECTBICHUSI UMYILECTBEHHBIX IMpaB peOeHKa.
KoHcratupyercst HeIOCTaTOYHOCTh BHUMAHUA K JIaHHOW MpOOJIeMaTHKE B CEMEHHOM
3aKOHOJATeIbCTBE (HaIM4Me Julib oaHoW crtatem - cr. 60 CK P®). Jlana
XapaKTEPUCTHKA 3aKPEIJIEHHBIX B 3TOM CTaTh€ UMYIIECTBEHHBIX MPAB.

Cewmeiinble rOpuanYecKre OOS3aHHOCTH JETEH B 3aKOHOJATEIHLCTBE HE MPSIMO
3aKpeIyieHbl, BMECTE C TEM B HEKOTOPBIX CIIy4asX COJIEpKaHUE TMOJIOKEHHUM 3aKoHa
MO3BOJISIET BBIICTUTD DSl TAKUX OOS3aHHOCTEN: BCTYIMB B Opak 110 AocThx)eHus 18
JIET, JUIIO MPUOOPETAET U CYNPYKECKHE 005S3aHHOCTH, TpeaycMoTpeHHbie 1. 6 CK
P®; B ciiydae poxaeHus 1eTel HECOBEPIICHHOJIETHUE POIUTENIN MPUOOPETAIOT MpaBa
U o0s3aHHOCTH, mpeaycmoTpeHHeie 1. 10, 12, 13 CK P®. O6ocHoBaHa
11e71ecO000pa3HOCTh 3aKpeIieHusT uX (M0oJA00HO HEUMYIIECTBEHHBIM OO0S3aHHOCTSIM
cynpyroB, yctaHoBiieHHbIM cT.31 CK P®) B neknapaTUBHOM BHJIE B KadeCTBE
0/100psieMOr0 MOJEIBHOTO TOBEACHUS, B YACTHOCTH, OOS3aHHOCTH CJIEIOBaTh
yKa3aHUSIM pOJUTENIEH MpU peaau3alid UMU POJIUTENIbCKUX MpaB; 00S3aHHOCTH IO
BO3MOKHOCTH Y4YaCTBOBAaTh B PEIICHUU BHYTPUCEMENHBIX BOMpPOcoB U Ap. Mcxons
MoJIaraHusl CEMbH KaK YaCTHOIIPABOBOI'O COOOIIECTBA, 00OCHOBBIBAETCS TOJIOKEHUE O

BO3MOKHOCTH Yy4YaCTHUA HCCOBCPHICHHOJICTHHX I[GTCﬁ B pacxoldax, CBA3AHHBLIX C HX
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HEMPaBOMEPHBIM TOBEJICHUEM, AK€ C YYETOM MX HEIMOJHOW aeecriocoOHocTtn. Ha
HECOBEPILICHHOJIETHUX JIeTei B Bo3pacte oT 14 10 18 jeT BO3MOKHO BO3J0KEHUE U
UMYIIECTBEHHBIX O00SI3aHHOCTEN TpH O00JaaHuM COOCTBEHHBIM HMMYIIECTBOM WM
J0OXOJIOM, B YacCTHOCTH, OOS3aHHOCTM YaCTUYHOM OIUIaThl PacXoJiOB IO
COOCTBEHHOMY COJIEP’)KaHHMIO B CJy4yae HEJIOCTATOYHOCTH HMMYIIECTBA M JIOXOJOB
pomuteneit. Ilpennaraercs gomonHuts m. 1 cr. 1073 T'K P® mnpegnoxeHuem
ciaeaywmiero conaepxanusi: «Ponurenu (YCBIHOBHUTENM) COJIMIAPHO OTBEYAIOT 3a
Bpe, MPUUYMHEHHBIM HECOBEPIIICHHOJIETHUMY, a TAKXKE JOMOJHUTH a03al] NepBbIH 1. 2
ct. 1074 I'K P® npennoxkeHueM cleayrolero coaepkanus: «B Takom ciydae
poauTenu (YCbIHOBUTEIIN) OTBEUAIOT COJIUJIAPHOY.

B nuccepranuu aHanmu3MpyroTCs TpaBa M 00si3aHHOCTH poautened. OHH
BKJIIOUAIOT B ce€0s KaK UMYIIECTBEHHBIC, TaK U JUYHBIC HEMMYIIECTBEHHBIC MpaBa U
o0s3aHHOCTH. PopuTenbckue NpaBOOTHOIICHHUS BO3HHUKAIOT MEXKIYy pPEOCHKOM U
KaXIbIM M3 €ro poJUTeNIed M HOCIT JABYCTOPOHHMM Xxapaktep. OOpaimaercs
BHUMaHUE Ha (DEHOMEH COBMAJICHUS MPaB U 00S3aHHOCTEN pojauTeNei B OTHOIICHUU
ceoux gnered. llpennokeHo peleHue AaHHOW MPOOJIEMBI MOCPEACTBOM TMOHSTHS
«KOMNETEHIUsA poautenei». Ilo aHamorum ¢ KOMNOETEHIMENW TOCYAApPCTBEHHOIO
(MyHMIIMTTAJILHOTO) ~ OpraHa (JIOJDKHOCTHOTO JIMIIA) W OpraHa YINpaBlieHUs
IOPUINYECKOTO JIUIA KOMIIETCHIIMS POJUTENIeH BKJIIOYAaeT B ce0sS B KauecTBe
AJIEMEHTOB: BO-TIEPBBIX, LIEJIU U 337a4M JACATEILHOCTH POJAUTEIICH, 3aKIIF0YAIOIIeCs B
(bopMUPOBAHUU JTUYHOCTH PEOCHKA; BO-BTOPBIX, OOECIICUMBAIONINE PEIICHUE ATHUX
3a7a4 (DYHKIIMH, OTpaXalollre COAEPKaTeIbHYI0 XapaKTEPUCTUKY BOCIUTATEIIBHBIX
(ynmpaBineHYECKUX) NEUCTBUI; B-TPETbUX, IOTHOMOYMS, NpaBa U OOSI3aHHOCTH
poauTeNeil B OCYIIECTBICHUWM YKa3aHHBIX IeJeil W 3a]ay; B-YETBEPTHIX,
OpraHu3allMOHHbIE W TIpaBOBbIe (OPMBI, 3aKIIOYAIOIIMECS B  BO3MOYKHOCTH
OCYILIECTBIISITh ONPEACICHHBIE BOCHUTATENIbHBIE (YIPABICHUECKUE) JEUCTBUS B
OTHOIIICHUH JeTel (pa3periaTh, 3anpeiiarb, KOHTPOJIUPOBATh U T.1.).

Ponurenbckue mpaBa U 00S3aHHOCTH OTHOCATCSI K YHCIY HEOTUYKIA€MBIX, HO
€CJIM ITH TIpaBa U 00sI3aHHOCTHU UCIIOJIB3YIOTCS HE TI0 HA3HAYEHUIO, HE HCTIOMHSIOTCS,
BO3MOJKHA UX yTpaTa B pe3yJibTaTe JUIICHUS POJUTEIbCKUX TMpaB. AHATU3UPYIOTCS

OCHOBAHHS U MOCJIEACTBUSA TAKOU MEPBI.
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B HOpMax cemelHOro 3aKOHOATENIbCTBA MPAKTUUECKU HE OMPEAEIISIOTCS MpaBa
1 00SI3aHHOCTH POAWTENICH B OTHOIIEHWHW WMYIIECTBAa peOeHKa, KOTOPHIA B CHITY
CBOEr0 BO3pacTa HE BCErja CIOCOOEH OCYIIECTBISATh MPaBO COOCTBEHHOCTH. B
JAHHOM CJIy4dae 3aKOHOZATENb MPEAyCMaTpUBAECT NPUMEHEHUE HOPM TIPAKIAHCKOIO
3aKOHOJATENbCTBA. BMecTe ¢ TeM  pPOAMTENM  HECYT  HMMYILIECTBEHHYIO
OTBETCTBEHHOCTH 32 BPEJ NPUUMHEHHBIN HECOBEPIIEHHOJIETHUM, YTO TOBOPHUT O TOM,
YTO POAMUTETN U HECOBEPIICHHOJETHHE JETH 00pa3yloT COOOIIECTBO, 0OBETMHEHHOE
OOIIIHOCTBIO LETeH U UMYIIIECTBOM.

AHanmu3upyroTcs  NpoOJEeMbl  OCYIIECTBICHHS  POAUTEIBCKUX  TpaB |
00sI3aHHOCTE B  CHUTyallusiX, BO3HHUKAIOIIMX TMPU TMPUMEHEHUU METO/OB
BCIIOMOTATEIbHBIX PENPOAYKTUBHBIX TexHosorui. Ilpu nDpuUMEHEHHH TaKuXx
TEXHOJIOTUH TOSIBJISIFOTCA JIOMOJIHUTEIbHBIE CYOBEKThI MpaB U OO0S3aHHOCTEH —
cypporatHasi MaTh, €€ CyIpyr, My>KUYWHa-JJOHOp, UX MpaBa U OOS3aHHOCTH (B TOM
yuciae Te, KOTOpPhle HUMEIOT CEMEHHO-TIPAaBOBOM XapakTep) MPaKTUYECKH HE
PEeryJIUpYIOTCST 3aKOHOJATENbCTBOM, U B OTCYTCTBUE JIOCTATOYHOTO MO3UTUBHOTO
npaBa, pPEryJupyrloTcs TMPEUMYIIECTBEHHO Ha WHIUBUIYAIbHOM (JIOTOBOPHOM)
ypoBHe. OOOCHOBaHO, YTO crHenu(UKa OTHONIEHUWN C y4acTHEM TaKuX CyObEKTOB
TpeOyeT B mpoliecce MPABOMPUMEHEHHS] OIEHKH COOTBETCTBUS YCJIOBHM TaKHX
JIOTOBOPOB MPUHIIUIIAM CEMEWHOTO IpaBa.

B tperbem maparpadge «IIpaBa u 00s1I3aHHOCTM 1O AJUMEHTHPOBAHUIO)
aHAM3UPYIOTCS MPOOJIEMBI, CBSI3aHHBIE C OCYIIECTBICHUEM TPaB U HCIOJHEHUEM
00s13aHHOCTEN B OTHOIICHUSX IO COJIEPKAHUIO HYKJIaroIuXcsi CyobekToB. [IpaBoBbie
HOPMBI 00 QJIMMEHTUPOBAHUM TPATUIIMOHHO OOpa3yloT OJMH U3 OCHOBHBIX
MHCTUTYTOB CEMENHOr0 mpaBa MPAaKTUYECKU BCEX TOCYIApCTB, IMOCKOJIbBKY OHH
HalpaBJICHbl HAa  JKHU3HEOOECNEYEeHHWE  HETPYIOCIOCOOHBIX  HWICHOB  CEMbH:
HECOBEPIICHHOJETHUX JIETEH, HETPYIOCTIOCOOHBIX POJIUTENCH, CYIIPYyTrOB U IPYTUX 32
CYET JIUIl, KOTOPhIE HAXOAWINCh WU HAXOIATCA C HUMH B CEMEHHBIX OTHOIICHUSX,
OCHOBaHHBIX Ha Opake, pOJICTBE, CBOWCTBE, YCHIHOBJIeHHMH. [IpoaHamu3upoBaHBI
OCHOBaHMS BO3HUKHOBEHUSI AJIMMEHTHBIX 0053aTENIbCTB, UX CyOBEKTHI, 0COOCHHOCTH
ucrionHenus. OOpalieHo BHUMaHUE Ha YCWJICHHE JOTOBOPHOTO PEryJHpOBaHUS

B3aMMOOTHOIICHUM TO COJEP’KAaHUIO HYKJAIOIMIUXCS CYOBEKTOB COTJAIIeHHueM 00
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yIlaTe aJTuMEHTOB M OpadHbIM J0roBopoM. OOOCHOBBIBAETCS, UTO COTJIAIIEHHUE 00
yIjiaTe aJuMEHTOB MPEACTaBIAeT cOO0N OCOObIM CeMEHO-TTPaBOBON TOTOBOP U HE
aBisieTcss poropopoM B cmbicie cT. 420 'K P®. IlpencraBisieTcss HEOOXOIUMBIM
Oojee JeTalbHOE pEryJMpOBaHHME MHCTUTYTa OpayHOro JOroBOpa B YacTu
BO3MOKHOCTH BKJIIOYEHHS B HErO YCJIOBUH MO B3aMMHOMY aJMMEHTHPOBAHMIO, a
TaK)K€ U CaMOT'0 MHCTUTYTA aJJMMEHTHOT'O COIJIALICHHUS.

AHanM3upyIOTCS MPOOJIeMbl MPUBICUYCHUS K OTBETCTBEHHOCTHU 32 HEUCIIOJIHEHUE
QIMMEHTHBIX 00s13aHHOCTEH. HeoOX0 UMbl yeTkne KpUTEPUH 3JI0CTHOCTH YKJIOHEHMSI
OT yIUIaThl AJMMEHTOB, IOCKOJIBKY MMEHHO NIpPH TAaKOM YKJIOHEHHH HACTYHAIOT
HanOoJiee Cepbe3HbIC MPABOBBIE MOCIEICTBHUS — JMIICHUE POAMTEIbCKUX MpPaB MU
(unu) yrojoBHas OTBETCTBEHHOCTb. JlaHHBIE KPUTEPUM MOTYT BBIpaXaTbCsi B
COUYETAaHMHU CPOKA YKIIOHEHUS U CYMMBI 33J0JKEHHOCTH.

Tak Kak B OTHOWICHHAX IO NPUHYAUTEIBHOMY COJEPKAHUIO YICHA CEMbHU
(ObIBIIErO 4WJIEHa CEMBbU) €r0 YYaCTHUKH MMEIOT MPOTHBOIIOJOKHBIE HHTEPECHI, B
ATUX OTHOLICHUSX MpPEeIyCcMaTpUBAETCS NEpPeXoj NpaB Ha HUMYIIECTBO, UM HE
npucyma  (QUIYyLIHapHOCTb, CBOMCTBEHHAass  BHYTPUCEMEWHBIM  OTHOLICHHSIM,
000CHOBaHa BO3MOXXHOCTb pACIpPOCTPAHEHHUS] HA TAKUE OTHOIICHHUS pexXUMa
obsizarenbetB (pasmen Il 'K P®), ¢ ydyerom, onHako, nx O€33KBUBAJICHTHOCTH M
LEJIEBOr0 Xapakrepa. B YacTHOCTM HEBO3MOXHO YMEHBIIEHHWE HEYCTOMKHM 3a
Heyruiaty anuMeHToB (cT. 333 'K P®), tak kak cemeilHbIM NPaBOOTHOIICHHSIM
npucyI 0€37KBUBAJICHTHBIA XapaKTep.

B 3akitoueHnn B oO1IEM BH/JIE TTPEACTABICHBI BHIBOJbI, CICTaHHBIE B PE3YyJIbTATE
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